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Sumrnarv 

I:roiii thc nutbet o f  this procceding, NOS Communications, Inc., Affinlty Network 

Incorporated. and NOSVA I .imited I’artnership (collectively, the “Companies”) have 

crected h a n k  upon harrier lo the attciiipts hy Enforcement Burcau (the “Bureau”) to 

engage i n  legiiiinatc discovery in order Lo crcate a full and complete record by whlch the 

Presiding Judge inay IcsuIve the designated isues  With the discovery completmn 

deadline of Scpteniber 2h. 2003 quickly approaching, and the Bureau’s depositions 

imminent. the Companies have now relused to produce large categories of documents 

involving some of thc iniost polentially iiiipottaiit evidence sought As a result o f  the 

( ‘ompanu‘  dilatory tactics. Lhc t3~11.cau I i u  becin presented with the Hobson’s choice o t  

either procccding with ils depositions without the necessary l’acts or suspending i t s  current 

deposition schedule tin order lo compel coinpliance by the Companies with their obligations 

under the Cornmission’s discovery rules 

Most notably. the Companies liave refuscd to produce audio tapes o f  their winback 

rcpresentatives engaged 111 tclcphone cnlls with customers or former customers. Despite 

tlnc obvious impoi-Lance of thcsc conversations to the dcsignated issues i n  this case, the 

Companies now. n n  the eve o1 the Bureau’s depositions, maintain that the production o f t h e  

tapes requested IS a labnriou.; prqcct too burdensome for them to undertake, and have 

informed counsel for (he Bureau that, ovcr a month after the Bureau’s request. they have 

in01 even comrncnccd Lhc task o f  galhcring thcsc significant materials in their possession 

and control 

I l ie rclecancc of [ l ie tapes cmnot he gainsaid. The Conipanies stand accused 0 1  

orchcstraling a lrauduleiil scheiuc lo iinpropcrly induce former customers to authorize 



witches ot‘lhcir tclephonc service back to the Companies. The Order io Show Cause und 

l’o/icc, o f  O p p w l z m ~ ~  for  /feurinx (“Sl?ow ( ~ ~ I J L ,  Order ”) in this proceeding alleges that 

the Companies perpetratcd this schcine upon the public via misleading telemarketing calls, 

What morc relevant eviclcnce could ex i s l  lhcn actual audio recordings from the Companies’ 

own tiles of  their employees engagcd i n  [lie fraudulent campaign? The Conipanies’ claim 

that production of that evidencc within Ihc discovery schedule is too much trouble should 

bc summanly rejected and they should be directed to produce this obviously relevant 

documentary e\  idencc without lurthcr dclay. 

Similarly. the Prerrdiiig Judge qhould reject the Companies’ rcfusal to produce other 

requestcd categories nl‘ilocumciits. iiicludiiig tax returns, evidence of criminal convictions 

o f  thcir principalb. documents rctlectiiig their plans to relocatc their place of business. and 

complain& and indictments from olhcr proceedings in which they were alleged to have 

cngagcd in ti.audulent markcting practices. ’Thc Companies’ barc claim that these requests 

arc not reasonably calculated to lead to (lie discovery o f  admissible evidence I S  nonsense: 

this evidence is central to thc iiiattei-s raised in the Show Cuusc Order and relevant to the 

issue5 designated lhcrein 

Simply stated, [lie Bureaii Iias a right to all ol‘tlie information that it has requested. 

Accordingly. (he C’ompaiiies should hc ordered to produce i t  forthwith, wthin sufficient 

time LO permit (lie Bureau IO review II ;ind conduct its earlier scheduled depositions and 

other discovcry within Ilic I’rcsiding Judgc’s hcariiig schedule 



I3cfore the 

Washingt~iii. D C. 20554 
FEDERAL CO;\ lb l~~NlC'ATlONS COMMISSION 

111 the Matter ol' ) El3 DOCKET NO. 03-96 
) 

NOS COMMUNICATIONS, INC., ) File No EB-02-TC-I 19 
4FFI N ITY NETWORK INCORPORATED ) 
and NOSVA LIMITED PARTNERSHIP ) NALiAcct. No 200332170003 

) 
Order to Show ('ause and Notice ol' ) FRN 0004942538 
Opportunity liir I learing ) 

T o  Administrative Law Judge 
Arthur 1 Skinberg 

I lhe Enforccment Burcnu (thc %mau").  pursuant to Section 1.325(a)(2) of the 

Commis~ion's rules.' hcrcby rcqucsts tlic Presiding Judge to direct NOS Communications, 

Inc Ai'linity Network Incoqmratccl. and NOSVA Limited Partnership (collectively. the 

"('ompanies") to produce tllc categories ofdocumcnts discussed below, of which the Bureau 

requested production over a month ago. oil July 3 Tlie Companies' rchsal to produce these 

inlaterials hv Ihe extendcd deadline 01' l u ly  29 has lijrced the Bureau to delay its depositions 

of tivc o f  tlic ('ompanies' employee\ and principals previously scheduled for next week 

Any tiuthcr delay in (lie production \ ~ ~ o ~ i l d  have the very rcal potential of adversely affccting 

the hearing schcdule that tlic I'rcsiding Judge has established in this proceeding. For these 

reasons. the Bureau requests that the Presiding Judge immediately order the Companics to 

I'tilly coinply with its documenl request. as outlined herein, by August 12. 2003. 



1. STATEMENT OF FACTS 

7 O n  lu ly  3. 2003. the Bureau served a First Request for Productlon of 

Documents upon the Companies (tlic “lhcuineni Ikquest,” cach such request contalned 

herein a .‘Rcq~~est”). \+hich sought the pioduction of  4 I categories o f  documents Pursuant 

Lo Scctinn 1 325(a)(2) of tlie C’oinini\\ioii’s rules. the Companics were rcquired to respond 

lo (he DocLiiiienl Kcclucst h i th in ten h y $ .  by Monday. July 14. Instead, thret: business days 

I x h e  [he production deadline. tlicir counscl called Bureau counsel to seek consent to a 

inonth-long extension olilic product~oii deadline, Io August 8. Because an extension of that 

length wo~i ld  ha\e severely i inpackd the Bureau‘s ability to timely review the documents 

and criniplctc discovery hy ~ I i c  Scpkmher 26 deadline, Bureau counsel advised thc 

(’o~npaiics i t  would only agree to cxtciid Lhe datc to July 29, inorc than doubling the time 

i~ertn~tted to the C’onipnnies (17 pi-oclucc the documents under ~ h t :  rules On July 9, the 

C‘oinpmies tiled a .loin1 Motion for t l t e i i s i on  of Time, representing therein, i n w  U ~ I L I ,  that 

h e !  would “simply inot lbcl able to respond” within the ten-day period contemplated by the 

rules bcca~ise they Ihwe “l imited rcswi.ccs..” ‘I‘lie Companies did not disclose on July 9, 

clther 111 he i r  discussions w i t h  Buiciiti counsel to obtain the Bureau‘s consent to the 

extension nr to the Presiding .Iudgc in the Extension Motion. that they actually planned to 

refuse IO produce m a n y  o f  the rcqiicstcd documents by tlic July 29 deadline that they were 

! d , i n g  ’ 



? On l ~ i l y  29. Llie C'oiiipaiiics tiled Iheir .Joint ObJeCtiOnS and Responses io 

EiiforceinenL I3ureau's I:irst Ilcquesl l i ir Production o f  Documents (the "Ob~ections").~ 

With respect to the Bureau's request h r  production of audio recordings of the Companies' 

uinback reprcscntJtivcs oii tcletniirlteting cal ls with customers or fonner custnmers 

(I lcqucsl N o  20). tlic Coinpaiiie.; li~iled LO producc any o f  the tapes. claimlng that to do so 

wnuld be iindul!; burdcnsoinc I licy also refused. on aclaim of'lack ofrelevance, to comply 

wilh rcquehl? liir their t a Y  retunis (Request No 19). documcnts evidencing any criminal 

coi ivtct io i is  of their principals (I<eq~icst N o  0 ) -  and documents reflecting the Companics' 

iiitciition to move their principal i>lacc 01'  business (Rtquest N o  41) Finally. although the 

C'oiiipanies responded. and did not ciblcc[. lo I<cqucst Nos. 35-38, which sought copies of all 

coniplainls and indictments from otlicr Iprocccdiiigs in  which the Companies were alleged to 

haw engaged in  trauduleiiL inarketiiig Iiractices. they did so by unilaterally reforming thc 

iequesls to iiarrow their scupc and t l ici i responding that no such rcsponsive documents 

fitting tIieir narrowcd versions 01 [lie rcqucw wcre known to exist ' 

4 I'hc Ilureau. pursuant lo  lie Presidiiig ludge's directive at the Prehearing 

C'oiiferencc." hcrcby certi l ies Lhal. 3s described inore fiilly below, i t  has engaged in lengthy 

cciiilreiices with couiiscl for thc Companies in a good laith, hut unsuccessful, attempt to 

come to an agreed-upon solution t u  Lhc discowry iiiatters that are the sublect of this Motion 

' I Ire C 'o inpan~a  t d c d  to iiieet eben tlir 1,ily 29 production deadline with respect to beveral other 

ca tqoi ies  ofreque\trd docuinciits .Scv  C,.L! Ohleciions No7 I, 2,  3, 6. 7, 8, 14, and 32 These materials, 
w l i i d i  the Cnmpiii i ie~ did not (produce ti11111 August I, accounted for approxlmately 25% of the total number 
ot i locunicnts Ipriiduced by ihc C o m p m r s  ,ind mAuiled thc  privilege log 

~ . \ I Y  Ohlrctions No, i%iX 

' I I< 2 I (JIJDGLI S I  IINBERG . ' [Alir) iei lucst lib1 ;I ruling on a discovery inntter must include a 
ccrufiL,itton t l ia l  cnuniel tot Llic p m e \  i t ivol iwd iiindc d good faith attempt io resolve the dlspute, but could 
iini do I t  ") 



~ c i  ('oinpel. Fully aware o l ' h i s  admonitioii. i t  submits this Motion with great reluctance and 

o i i l y  215 a laht rewrt  

II. DISCUSSION 

5 Iliitler the Corninision's rules. thc Bureau ha5 the procedural right to request and 

inspect any docuincnts in  tlic custody o r  control 01'  any party to a hearing case that arc 

-'rcIc\';uit to Lhc Ihcaring i ~ w e s  I lie rdcs specifically provide that an assertion that the 

inlormation soiighl may not he admi~sihle as evidence docs not lustify its non-production: 

tlic inatcrials wiight musL o n l y  appear icasonably calculated to lead to thc discovery of 

~d i i i i ss ib le  evidence.3 I Iic docuniciits and tapes at issue here satisfy that standard and are in 

rhc posscssioii 01: sild readily available Lo the Coinpanies Whatever burden the requests 

may imposc on the Coinpmies has heen tcinpercd by the generous amount of additional 

t ime to respond to which (he I3ureau Iiii\ cciiisriited and the Presiding Judge has provided 

Lheiii. I'hey cannot 110\+. having takcii 11111 advaiit~gc ofthis cxtension to run the discovery 

clock closcr to iLs September 26 espir:itiwi. properly claim, on the eve of the Bureau's 

.;che:duled depositions, that thcy should he rclicved of their obligation to produce the 

documents and (apes at issue. ~i~liicli coiitaiii cvidciicc vital to the resolution of the 

devgnated issues 

A. The Companies Should Be Dil-cctcd to Produce Audio Tapes of Their 

..7 

Winback-IWated Telemarkctiiig C:alls 

6 111 IIcqucst N o  20. the Burcati askcd the Companies to produce "All documents 

(including audiotapes atid electronic rccoidtngs or files of any kind) relating to NOS, 

Allinit). and/or NOSVA winback-rcl;ikd c:ills from Marsha Cibbs and Tim Slingerlmd to 



NOS. Alfinity, and/or NOSVA current and/or Ibrmcr customers between April 20 and 30. 

2002 and bctwccn March 20 and 30. 2003..”’ On July 29, the Companies failed to produce 

tlicsc materials, insread ciblecting as fo l lo\vs 

Overbroad and hurdensoinc I<clrie\,ing calls lnade by the two employees 
identified for the twenty day ]period requested is an overly broad and 
burdcnsomc task. \ ~ l i i c I i  \vi11 i i o ~  i-csult in inaterial reasonably calculated to 
lead to the discovery n f  adiiii~.;ihlc evidence. During the time period 
idcntificd the Companies d o  i io~ Iheliew that Marsha Gibbs and Tim 
Slingerland were limited tn n single 1pIionc extension within the Companies. 
The Companies woLild, therelbrc Iiavc to retrieve from storage and review 
twenty clays ( i t  calls lroni all Winback Sales Representatives in order t o  
discover arguably responsive i i i ak r i d .  

1-lie Coiiipanics have advised Bureau counsel of its [sic] inability to timely 
[respond Lo (his Requesl and are curicntly attempting to reach a compromise 
solution I l l  

7 I he (’oinpanies’ eleventh-lioui rcliisal lo produce the audio recordings underlines 

the Iiollowness of. thcir claim (ha1 production would bc burdensome. The tapes are 

incontro\wtibly relevant 10 Lhc licls iit issue I I I  this proceeding. rhe Companies do not 

dispute lhat tlie requested tapes cYist or cI0 they seriously dispute thcir relevance, only that it 

will bc Lime consuming fix them to ~producc tlie recordings. Significantly, the Companies 

did not “advise Bureau counsel ut’ its ~ i i ~ i h i l i t y  IO timely respond” until July 28, one day 

bcforc the already-extended deadhnc l iw  production and twenty-tive days after the Bureau 

had requested the recordings E w i i  iiioi c remarkably. counsel for the Companies advised 

Bureau couiiscl Illat the Companies Ih;i\’c not even begun to gather these significant materials 

in he i r  possession and control. a dccisicin (hey obviously had made some time before 

Indeed iis of.luIy 28. when counsi liii- ~ l i c  (’cmpanies chose to Inform Bureau counsel they 

would nol produce the recordings b> 11ic deadline the following day, the Companles liad 



done so little in rcspoisc Io the Duresu-\ r q u c s t  that their counsel was unable to state with 

certainty uhether the requested reco rd ings  for the April 20-30, 2002, period existed or 

ehtimate how long it woiild lake to prcr\itlc fhc tapes ol'them 

8 I'he inlimnation contained on t l te rcqucstcd audio tapes is not just potentially 

r c l e v m t .  11 IS central to l l ie liicts a i id  I\\IICS of this case The underlying premise of the 

Order 10 . S h i ~ ~  ( ' r iu\e trnd I.iolrcc 111 O/~/x i r lzmly  for Hearrng. 18 VCC Red 6952 (2003) 

( . . , S ~ J U  'urae 0 1 . d ~ " )  i'r that the Coiiilxtiiies appear  to have engaged in a misleading 

winback campaign cleSigiied to i i i i p r l ~ p c i  I\; induce lbnncr customers to authorize swtches 

hack Lv the C'oiiipanics.l' coniluctcd v i a  lclephone [marketing calls to those customers and 

former customers The cvideiicc rcfcrrcd to iii thc ,Show (~'uu.se Order includes audio tapes 

0 1  the ('onipamcs' \viiiback representalivc.;. Marsha Gibbs and Tim Slingerland, engaging in 

these misleading inarkctiiig activitie\ I' The Coiiipanies have both acknowledged the 

authenticity 0 1 .  l l iese rccordiiig 111 tlic ('mimission's possession'' and the fact that the 

Companies havc iniaintaiiied a telephiiiic itirriittoriiig systcm called NlCE that they utilized to 

record such conversations 

I 1  

I f ,  

-~ -. ~ 

" At that Liinc. coiiiisel foi the Cuiiipanic., did i l i d x e  that iio tape? Ibr the March 2003 time period existed 
Ihecawe tlie Companies did not cinpluy 1im S l i i i ~ e ~ l a n d .  ;id Marsha Cibbs during that llme perlod The 
Bureau notes tlicii. hnsed on t hew rcprciciitalioii\. tlir Compdnics' written oblection to Request No 20, 
l i lcd J u l )  29, the day cjlici thcir coun\el w ~ L , I I C ~  to the Burrau, clcarly exaggerates any purported burden 
to ihe ~'oinpanicb because 1 1  5 t r i w h  i h a ~  'I I C L I L ' ~  of ~ w c n l y  days worth of calls 15 !mandated when the 
[oinp,mc\ hdd already iii lornied tlie Ruic,iu i1i.11 tiieie are iio such calls tor the March 2003 time period 
rhl17. the Companie, \crirdi tor tape, \ b i i ~ i I d  w I !  i n v e r  :I Iicriod o f  only ten days 

'I .s<w .Chi,,*. ( 'UU,,C OrJcr, '11 119s;. :I 2 

,Y&, id at  6053-54. II 4, 69'55-56. II I S ,  606s-09, Appendix A >  Affidavit of Robert Faulkner, 77 4, 9 

'' .S'i,[, id . ~ i  696'). Appendik A A f t i d ~ v i l  0 1 '  I < t h e r t  Faulkner, 77 I I. 6973.88, Appendix C, Tldeland 
I'IcLtriL Tranxr ip l .  6 W - 9 4 .  Appendix D. N c l w t  1;n;ineering Transcript. 

, S k  Oh/c,cl~on\ ond Re~pom',,! lo /.'nJofc c~nci i l  U i i rcau '< Reyue,\l for Adniirrion of Facls und Genuinene\,y 

of Dm~rmcn l \ .  1105 177-90 (filed J u l y  I I, 700:) ("NOS Adin i \v tms")  (stating that "it IS the Companies' 
11clit.F' tha t  the altaclicd Iapch a i r  "inatcl iall! . icc i i ixe recordingls]" and the attached transcripts are 
'iiiaterinlly licciirrite riaiiscripifvl ") 

I' \O,C ~ ~ / m , \ , i o n \  ,NO\ i 2 -54  

l i  

I. 

6 



9 In order to f u l l y  dc\elnp Ihc I x t s  of the wmback campaign, Request No. 20 

scelcs production ofadditioixil recording\ ( 1 1  viiiilar wiitback-related calls. These recordings 

could provide evidence 01'thc naturc : i t i d  111-cailth 01' Ihe winback campagn at issue and the 

contenl ul'lclcmarl\eting ca l l5  hy which ~ l i c  Company imposed the campaign on the public 

I l i e  tapes are reawnably calculated 10 Ic:icI 10 the discovery of admissible evidencc. Indeed. 

particularly iii light 0 1 '  ~ h c  lciigtli Lo \LIIICII the C'nmpanics have gone to avoid producing 

Lhcse recordings. i t  I S  likely they will di\cIosc that the winback campagn described i n  the 

S h o i d .  C i i 7 i w  Order \wil t  far beyond Llic ctt\twiicrs cited therein by the Commission 

I O  Not only does RcilLicst \ ( I  20 seek highly relevant documents, but it is 

iai-rowly tailored to encoinpuss a Iiiiiitcd \cope of recordings, involving only calls made by 

Marsha Gibhs and rim Sliiigerlaiicl. Llic xprcsenlatives implicated in the calls already 

cnntained in the record. :md onl> diir i i ic two briel' lime pcriods, April 20-30. 2002, and 

March 70.30. 2003 I '  There 15 thcrcliirc iio iiierit to the Companies' bald claim of over- 

Ibrcadth. which is Ihelied by the facc ol't l ic icq~icst itsclf. 

I 1  ('ounscl for the Coinpanics li:i\ iuggested an alternative to Request No. 20 that 

iiiighL be tastcr and easier for the Coiiipiiiics Lo satihVy because of the manner by which the 

C'oinpanics store the iiiti~rinatioii Thii  :itwplwd alkrnative would be for the Companies to 

provide recordings of calls 10 designaLcLl ctistoincrs. I-ather than those made by specified 

winback irepresentatives 01'  the Coiii1i:iiiics C'oiinsel Ihr the Companies has further 

wggesled   ha^  he Coii~paiiies co~ild sc.iicli Vor recordings of calls to the customers identified 

in the dncumenls provided Lo Lhc I ( i i r~~: i t i  :is lhaviiig made complaints concerning the 

('oinpanics' uiiiback achi ities l i i  :i>,d l i i i th cllba to inove the proccedlng forward, 



Bureau counhel agrccd lo this cornpioiiiiyi.. prouidcd dial the Coinpanies would specify a 

datc certain liir the production of Il ic 1,:cordiiigs All too predictably. the Companies' 

counsel rcspontled that lhe Rureau I iat l  iiiiuiiderstood the alternative proposal and that he 

did io1 yct know whether the Coiiipaiiics i\oiiI(I cven agrcc Lo provide their capes, and if so. 

~ l i e i i  thcy \would do so 

12. As gleaned li-om thew discuwoi is .  i t  is the understanding or thc Bureau that 

coiinscl for Lhe ('ompaiiics believes t1i:iI i l ic ir  production of the recordings of telcmarketing 

calls m d c  to particular customcrs can Ix xcomplishcd more easily then of calls made by 

parLicular winhack represciitatiucy In ('i(!cr to facilik~tc the production of some of the tapes, 

the Bureau is willing to agree that. as i i i i  ,iltcriialivc to the production requested i n  Request 

NCI 20. i t  wi l l  ; iccep~ productlor 0 1  dl Ll~l~tiiiieiits (including audio tapes and clectronic 

rccordings o r  t i les of ail) ILind) rclaiiiig I C I  wiiiback-related calls made on behalf 0 1  the 

('ompanics to the ciiskirncrs idcnLilicil i i i  llic Companies' document production as having 

inadc complaints concerning tlic Coni iLiiiics' wiiiback practices. The Companies, 

howcvcr. cainol he periiiittcd to coii l i i i i i i '  hi l'rtistrate the Bureau's preparation of its case 

.itid dcvclopment ol lhe record b! i l < , , i !  Accoi.dingly, the Burcau requests that thc 

I'rcsiding Judge order the C'oiiipanics Io .~cconiplisIi this production by August 12. Any 

lurther delay wil l  sc\,crcly hiiidcr tlic !liiic.au's ability to proceed with discovery and to 

present I ~ S  case ;1L the hearing 

I X  

-~ ~ -.- 

Thc tdlci\vins cu\tniiiers ale ideiititiecl I I I  ,lit Ciwip.i i i ic\ ' produced documents as having made such 
Loiiiplaintr la!lor & O.NciI, V m  Riper S.iIL \ l o i i p x e  ' I  iailerlDoii A Chirnon, Cost Less Carpet Trl- 

I neigy ('orp , ,411iel ican Briikciase. Snui l ic , ih Ihd. l i io i i  Suplily, Inc , South Florida Shutter and Window. 
\laid P l a s i i o .  I)icl( &id Cases\ tiourmci. l'c1111 \'illagc, M i l a  Associates, Iiabersham LandCompany, Inc , 
Grain lniiriial, C11wIidi1, Inc , Robert K e m i i d .  131).1ii Coi i lmer Company, Community Home Iiealth and 
I Impicc. Opihalmic Group l i i c  . Iiiicriiriiioii.ll ( ; d e w y ,  British W ~ r e  whee l ,  Genuine Gems Corp . 
\dmiml Wine. and cusloiiiers ict'ereiiccd 1 1 1  I l ic  Conip:inic\' emails at Bates Nos 1003 104 'rnd 100308R- 
8 9 

18 

c ,IW, i l l c  . souriiilne En:incci HIS, I d e  11111 I i 1 8 ~ ~ \  I.iiiclta Spii i iss Hoipital, West Texas Lee Co.; Russlink 



B. The Requests l o r  Documents \\‘hich the Companies Claim to Be Irrelevant Are 
Proper and Should Be S;itistictl 

13 ‘The Rurclui also rcqucwd Ihat the Companies produce (a) “All documents 

relating to federal or sLatc tax rclt i i i i \  lilcd hy or on behalf of NOS, Affinity, and/or 

NOSVA.””’ (I>) “All document.\ rclmii: I O  Lhe criniinal conviction of any individual who IS 

oi ever hiis hccii an oHicer. directoi. p‘ii-~ncr (general or limited) or shareholder of NOS. 

Al l in i t y .  and/or N O S V A .  regardless 0 1  l l ic date o f  conviction;”2” and (c) “All documents 

relating Lo (he relocstioii o r  proposed. p l m i e d  and/or contemplated relocation of any or all 

NOS. Affinity mdior NOSVA I ~ c i I i ~ i c ~ ,  olficcs. and/or operations to Nevada or to a 

location o r  locations cI\cwlierc On .luly 29. tlic Companies interposed the same 

boilerplate oblection to each such icqticst “such documents are not relevant nor [sic] 

reasonably calculaled to lead { ( I  l l ic discvvcry of admissihle evidence.”*’ The Companies 

srliculatted no j’tirthcr spccitic ,luwticalioii Ihr h e x  oblections. For the following reasons. 

thc Bureau’s requests for prodticlion 0 1  l l icsc iiiatcrials are appropriate and the Companies 

should be ordered to produce them 31 oi icc 

1. The Companies’ Tax Rcturnu 

I 4  Contrary to the Coiiipaiiic.;’ con(cntioii. the tax-related documents are clearly 

calculaled to lead LO Lhe discvvei-y o l ’ c ih i i ss ib ic  cvidence The Shrm (’uu.~e Order directed 

the Presiding Judge to dc~erminc \\IicIIicr a lt)rlkilurc order should be issucd against thc 

Coinpanics in  ail ainouiit not lo excccLl SI .200,000 ’’ Pursuant to Section 503(b)(2)(D) o f  

the (loinmunications Act of 1914. as  ;iiiiciidcd. in dctcrinining the amount of a forfeiture, 



the I'resicling Judge m a y  rake into accotiiit. d i e  iiaturc. circumstances, extent and gravity 

01 Ilic violation. and. with respect to llic violator. the degree of culpability, any history of 

prior ofl'eiises. u/?iLilj, IO / i c y .  aiid sticI i  other iniattcrs as justice may require." 24 These 

d(~cuinents sough1 by thc R u r e m  are i i c c c x ~ r y  for this determination by the Presiding Judge 

hecausc they contain iiili)rinntion rcgai-cling the ti i iancial condition of the Companies and 

heir collcctivc ;ibility to pay such a iiioiictnry liwikiture Ln addition, the tax returns contain 

fundamental iiilbrmation about tlic oi-~mi/aric~ii aiid relationships of' the Companies, the 

identify of the C'oiiipanies' c>l'liceis. hircholders, and prutncrs, and the nature o f  the 

husincsscs i n  which thc Coinpanies x c  cngagcd. This information plainly is calculated to 

Icad to the disco\jery (11' adniissiblc c\ ideiice Accordingly, the Presiding Judge should 

direct the Companies to produce tlic docuiiiciits sough[ in Request No. 10 at once. 

2. Documcnts Rcflecting Criiiiiii:il Convictions of  the Companies' Principals 

15 I'lie clesignated i m ~ c s  :iIso direct the Presiding Judge to determine whether the 

c'oinpmics' Scctioii 2 14 iiutliori~ati~ii k i  operate as common carriers should be revoked.2' 

,As such. the hasic qualificatiniis 01' h e  ('oiiipaiiies, including rhose of fhe ~ndrvzduuls who 

0x1 n cmd con/ro/ rhcn operation. are KI-! i i i t ich in  qucstion Clearly, whether any of these 

individuals has 1,ccn coiivictcd c i l ' a  k l ~ i i i ~  -- ~pirticularly any involving fraud or dishonesty 

that occurred within the last tcii ycaIs -- is a matter that is directly and inextricably linked to 

tlie issue o t  wliethcr tlic C'oiiip~mcs. :iiid heir principals, possess the requisite qualificatlons 

to retain their Coiiimission aulIiori/arioii '" Certainly, documents relating to such 

I O  



coiivictions could rcasonahly lead tu tlic cliscovery of admissible evidence. Accordingly, the 

Presiding Judge should also direct llic C:vmpniiies to produce the documents sought i n  

Keqiiesl N o  9 

3. Documents Reflecting l'otcntial Relocation of  the Companies' Businesses 

I h AnoLhcr designated is\tic u I l \  lor  lie dctclmination of whether the Companles 

and/or their principals sl io~i ld he oi-dcrcd to cease and desist from providing interstate 

common carrier sei \)ice nitlioiit the lp'ior coiisciit ol'thc Commission 27 In the Show ('uu,re 

Order the Coinmission specitically ohwi-ved that Ihe Companies appear to conduct 

nperations utilizing a series of iiilcri.cl.ilcd ciirities to victimize the public i n  fraudulent 

iii;rrlteting efforts and that the ('oiiil1:iiiics opcr:itc undcr vxious business names and, ltom 

time to time. from officcs rcgislcrcd LV olxrrnlc i n  various locations and states The Bureau 

wcks these documents to detcriiiiiic tctly \\ l int  corporate structures are involved in this 

operation and exactly wlicrc tlicq CAI hc found. Docuincnts rclating to whether the 

C'ompanics are plrinniiig In r c l o c ~ ~ c  Ilictr operations could rcveal the intention of the 

('ompaiiies' priiicipals lo creak xkitioii:!I eiitiks t h t  would provide the same or similar 

service elsewhere. using [lie m i i e  iinpi-olici and illcgal tactics Because the production o f  

s~ ic l i  docuincnts iigaiii relates diiccll! ; i i icI incxlricably to a specilic issue in thls proceeding. 

the production 01' suck documciit\ i \  i-ecisonably calculated to lead the discovery of 

aclmissihle evidcncc Accordingly. l l ~ c  I'rcsidiiig Judge should also direct the Companies to 

produce tlic documents sniigliL i i i  I l q i i i ' i ~  No 4 I 



C .  Thc Cornpanics Should Uc Dirccicil to I’roduce All Documents Reflecting 
Their Fraudulent Markcting l’ixcficch 

17 Finally. 111 I [ \  Request N < I \  3 5 .  j6 .  37. and 38. the Bureau sought documents 

relating tn past or ongoing coiin~y. htaic rliid iedcral court, and public utlllty colnmlssion 

1proceeding:s i i i ~o l v i i ng  a l lcga~iuns (11  l t , i d t i I c i i l  markel~ng practices by the Companies In 

i ts  response. the Coinpnnies did n o t  ohlcci IO a n y  01‘ Lhcsc requests. Rather, they stated that 

hey arc   no^ aware oi’ a n y  \such diicuiiicntsl relating to Winback practices as identified in 

the Show Cause Order.””’ 

I 8  I hc Bureau did i iot  rc\Li ic t  i l ic scopc (if the documents it was secking to those 

relating to Winhack practice5 as itlcnrilicd i i i  the Show Cause Order.” The Companies 

should not be permitted lo uni lakra l ly  Iiiiiit Ihc scope i n  a manner that is plainly calculated 

LO avoid the production ~~I’iinqucstioiiiibl~ relevant documents. The Presiding .ludge should 

direct [tic Companies to ~ini~neilia~cly ~ ~ r ~ i d u c c  a11 documents responsive to the Bureau’s 

rcqucst. as propounded on I t i I y  ~3 

111. CONCLUSION 

.. 

10 From thc dale of the ~ ‘ ~ ~ i i i i i i i ~ \ i o n ~ ~  rclcase of the Show Cuuse Order, the 

C~iiiipanies have engaged in  a stralcg I I I  Iriistrate the Bureau’s creation of an evidentiary 

i.ccord with which the Pi-csidiing . l i idy  i i i ~ i .  til~rmatcly. the Commission, must resolve the 

dcsignatcd ISSLICS 4lthoi1gli the I h i L , . i i i  icspccts the desire of counsel L o  aggressively 

represent the interests oi‘tlie C:ompanies. ~ l i e i i  continued strategy of delay here borders on an 

abuse of‘ proccss which the I ’ r c s ~ d ~ n ~  ludgc should not tolerate. The Commission has 

cncouraged i ts  presiding olticers to X ~ C  ~ l i c  Iools that are available to assure the continued 



In cases in which t h e  vimlil!. iiitcgrity. and iiscfulnrss ottlii. i l i \ co \c i y  procedures 

has heen severe derclictioii related lo dic d i \ c o ~ c r y  process, tlic Commission bas imposed 

soc re  mictions j' While the Ihirc.iii i l o ~ >  i io t  a1 h i s  time rcquest that such sanctions be 

imposed. in order to preserve the e x k t i n ?  pri~ccclural schedule and allow the creation of a 

hearing record that is bolh coinplew ;ind : i ~ c t i i a ~ e .  tlie t ime has come for the Presiding Judge 

ki granl this Motion to (~'oiiipel. i w i c  ;iii oidci- compelling the Companies to produce tlie 

requeskd tlocuineiits no later than ,Ai ist i \ l  12. 2003 In that manner. discovery can be 

complctcd \uitliin tlie I tme  dcsigii;itcil 0) 11ic I'iesiding judgc and the designated issucs can 

bc resolved ineniiuigliil ly 

,.3u 

I Iic Hurc.iu rcqtichts that the Presiding Judge so act at once, so 



t l m ,  ~iotwithstcliiding the C'oiiipmcs. tnmcuvcring. the Bureau may tiully m e e t  its 

rcsponsihilities to thc public. dlowiii;l l h t i  LU u l t i m a t e l y  do the same. 
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Document Requests 



In the Matter of 

Before the RECEIVE 
FEDEFWL COMMLNCATIONS COMMISSION 

Washington, D.C. 20554 

NOS COMMLNCATIONS, INC., ) File No. EB-02-TC-119 

and NOSVA LIMITED PARTNERSHIP ) NAL/Acct. No. 200332 170003 

Order to Show Cause and Notice of ) FRN: 0004942538 
Oppormnity for Hearing 

To: NOS Communications, Inc. 

AFFINITY NETWORK INCORPORATED ) 

ENFORCEMENT BUREAU’S FIRST REQUEST FOR 
PRODUCTION OF DOCUMENTS FROM NOS COMMUNICATIONS, INC. 

1. The Enforcement Bureau (the “Bureau”), by its attorneys and pursuant to 

Section 1 325 ofthe Commission’s Rules, 47 C.F.R. $1.325, hereby requests that NOS 

Communications, Inc.. produce the documents specified herein for inspection and 

copying. NOS Communications, Inc. shall produce such documents at the offices of the 

Investigations and Hearings Division, Enforcement Bureau. Federal Communications 

Commission, Suite 3-B443,445 12‘’ Street, S W . Washmgton. D.C 20554 (or at some 

location that is mutually acceptable to the Bureau and NOS Communications, Inc with~n 

ten ( I  0) calendar days of the date of this Request. 

Definitions and Instructions 

As used herein: 

a The term “NOS” means NOS Communications, Inc., its subsidiaries and 

affiliates 



b The term "Affinity" means Affinity Network Incorporated, its subsidiaries 

and affiliates. 

c. The term "NOSVA" means NOSVA Limited Partnership. its subsidiaries 

and affiliates 

d. 'The term "Document" shall mean the complete original (or in lieu thereof. 

exact copies of the original) and any non-identical copy (whether different from the 

original because of notations on the copy or otherwise). regardless of origin or location. 

of any taped. recorded, transcribed. m t t e n ,  typed. printed, filmed, videotaped, punched, 

computer-stored. or graphic matter of every type and description, however and by 

whomever prepared, produced, disseminated. or made, including but not limited to any 

book. pamphlet. periodical, contract. agreement. correspondence. letter, facsimile. e-mail, 

tile. invoice. memorandum. note. telegram, report. record. handwritten note. working 

paper, routing slip, c h a t  graph. photograph, paper. index. map, tabulation. manual, 

guide. outline, script, abstract. history, calendar. diary. agenda. minutes, marketing plan. 

research paper. personnel file. personnel folder, preliminary drafts, or versions of all of 

the above. and computer material (print-outs. cards. magnetic or electronic tapes. disks 

and such codes or instructions as will transform such computer materials into easily 

understandable form) in the possession. custody. or control ofNOS. 

e. The terms "relate to" and "relating to" mean constitutes, contains, 

embodies, reflects, identifies, states, refers to. deals with, or in any way is pertinent to the 

specified subject, including documents concerning the preparatlon of the documents. 
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f 'The term "winback" means a common camer's attempt to regain the 

business of a customer who was once a customer of that common carrier but has since 

chosen another common carrier as the customer's telephone service provider. 

g. The term "wnback call" means a common carrier's telephone solicitation 

o f a  former customer for the purpose of winning back that customer. 

h .  The term "winback department" means NOS'S department, section. 

branch. division, unit or office, by whatever name. in which NOS conducts or conducted 

winback-related efforts, call andor activities 

I .  'The term "customer" means any person or business entity who is or may 

be required to pay for goods or services. 

J 

k .  

The term "LOA" means letter of agency. 

The term '.discharge" means to leave the employ of NOS for any reason, 

voluntanly, involuntarily, or otherwise. 

I. The term "any" shall be construed to include the word "all," and the word 

"all" shall be construed to include the word "any " 

rn l h e  term "or" shall be construed to include the word "and," and the word 

"and" shall be construed to include the word "or." 

n The term "each" shall be construed to include the word "every" and "all" 

and the terms "every" and "all" shall be construed to include the word "each " 

0. The term "identify," when used with reference to a person or persons, 

shall mean to state his or her hi1 legal name, current last known business address, current 

or last known business telephone number, current or last known home address, current or 

last known home telephone number, dates ofemployment or of association with NOS, 
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titles held in NOS, positions held in NOS , descriptions of such positions, and, if 

applicable, reasons for no longer being employed or associated with NOS. 

P Each document produced shall be identified by the number of the 

document request to which it is responsive. 

Y Each document shall be produced in its entirety, even if only a portion of 

that document is responsive to a request herein. This means that the document shall not 

be edited, cut, or expunged, and shall include all appendices, tables, or other attachments, 

and all other documents referred to in the document or.attachments. All written matenals 

necessary to understand any document responsive to these inquiries must also be 

prod ucrd . 

r l f a  document responsive to any request herein existed but is no longer or 

not presently available. or if NOS is unable for any reason to produce a document 

responsive to any request, each such document shall be identified by author, recipient, 

date. title. and specific subject matter. and a full explanation shall be provided why the 

document I S  no longer available or why NOS is otherwise unable to produce it 

s If a n y  document produced i n  response to any request herein i s  not dated, 

the date on which the document was prepared shall be provided. If any document does 

not identify i ts author(s) or recipient(s), the narners) ofthe author(s) or recipient(s) of the 

document shall be provided 

t This request is continuing in nature. requiring immediate production if a 

further or different document responsive to any request herein comes into the possession, 

custody, or control of NOS during the pendency of this proceeding. 



u. If production of a n y  document responsive to any request herein called for 

by this request is refused pursuant to a claim of pnvilege. the document shall be 

identified by reference to its author, recipient(s) (including any person receiving a copy, 

regardless of whether that recipient is listed on the document), date, and subject matter. 

The basis for the pnvilege claimed for such document shall be specified with sufficient 

precision to permit assessment of the applicability of the privilege involved. 

v. Unless otherwise requested. the penod of time covered by this Request is 

December I ,  2001, to the present. 

Documents Requested 

1 All documents relating to the articles of incorporation and by-laws of 

NOS and/or Affinity since their respective incorporations. 

2. ,411 documents relating to the partnership agreement ofNOSVA since its 

formation. 

-, 
3 All documents relating to the minutes of all board of directors meetings of 

NOS and/or Affinity since the incorporation of each entity 

4. All documents relating to the interrelationship. if any. between or among 

NOS. Affinity and/or NOSVA and/or any other business entities 

5 .  All documents relating to any ownershlp interest of any kind whatsoever 

that NOS. Affinity. and/or NOSVA have, or have had. in any other business entity. 

h All documents relating to any ownershlp Interest of any klnd whatsoever 

that any individual or entity has, or h a s  had, in  NOS, Affinity. and/or NOSVA. 

7 All documents identifying the officers, directors, and shareholders of NOS 

and Aftinity 
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